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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 
SONITPUR AT TEZPUR 

 
  
PRESENT : SRI D. Ullah, AJS 
   ADDITIONAL SESSIONS JUDGE 
   SONITPUR, TEZPUR 
 
 

CRIMINAL REVISION  NO. 26 (S-3) OF 2017 
 
 

 
 Md. Rafiqul Islam alias Kala Fakir 

           S/o Abdul Nasar 
      Vill: Ghiladhari Mukh 
      PS : Sootea, Dist. Sonitpur   ……………. Petitioner 

 
 

-VERSUS- 
 

State of Assam  
                                                         …………….  Opp. Party 

 
 

A P P E A R A N C E 
 

For the Petitioner : Sri J.K. Baishya,  Advocate 

  

For the Opp. party : Smti R. Chakravarty, Addl.P.P. 

   
  Date of Argument :  20-10-2017.   

 

 Date of Judgement : 25-10-2017.   

 

J U D G E M E N T 

1.             This Revision petition is filed by petitioner Md. Rafiqul Islam alias 

Kala Fakir U/s.397 and 399 of Cr.P.C. against the impugned order of           

Smti A. Begum, Ld. Judicial Magistrate, 1st Class, Tezpur dated 19-7-2017 

passed in connection with Sootea PS case No.84/16 (G.R. case 

No.1347/16) U/s.120(B)/379 of IPC r/w Sec.51 of Wildlife(P) Act, 1972.  

2.            The fact of the petitioner’s case is that during the time of 

his arrest in connection with this case, he was in a nearby bazaar of his 



2 

 

  

 

village where he went by riding his motor cycle. The accused was taken 

to Sootea PS before producing him in the court and his motor cycle and 

mobile phone were taken away by police. After releasing the accused on 

bail, he went to Sootea PS and asked to return his motor cycle and 

mobile phone  but the investigating officer of the case refused to hand 

over the same to the accused/petitioner. Then the accused/petitioner 

filed one petition U/s.451 of Cr.P.C. before the Elaka Magistrate for 

zimma of the motor cycle and the mobile phone with a stipulation that he 

would produce the said articles in the court, as and when required. After 

hearing the said zimma petition, the Ld. Elaka Magistrate Smti A. Begum 

passed the impugned order dated 19-07-2017 rejecting the prayer of the 

accused/petitioner and hence this revision petition.   

3.                    Being highly aggrieved to the said order of Ld. Judicial 

Magistrate, 1st Class, Tezpur dated 19-07-17, the instant revision petition 

is filed on the ground that the disuse of motor cycle and mobile phone 

kept in the police station shall damage the same and it should be 

released in favour of its registered owner i.e. the accused/petitioner. The 

rejection of zimma petition by the Ld. Judicial Magistrate, 1st Class, 

Tezpur on the ground that since the O/C of the concerned police station 

has prayed not to release the motor cycle and mobile hand set,  the 

same cannot be allowed is bad in law and against all canons of justice 

and hence the impugned order dated 19-07-2017 is bad in law and liable 

to be set aside.  

4.    After admission of the revision, the record of Sootea PS case 

No.84/16 (G.R. case No.1347/16) U/s.120(B)/379 of IPC r/w Sec.51 of 

Wildlife(P) Act, 1972 was called for from the court of Smti A. Begum, Ld.   

Judicial Magistrate,1st Class, Sonitpur, Tezpur and also called for the case 

diary of the said case from the O/C, Sootea PS and accordingly the said 

record and case diary were received.  

5.                    Heard ld. Counsel for both sides. I have also gone through 

the available materials on record including the case record  and case 

diary of Sootea PS case No.84/16 (G.R. case No.1347/16) 

U/s.120(B)/379 of IPC r/w Sec.51 of Wildlife(P) Act, 1972 
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                             Points to be decided  

 

6.          Whether the impugned order dated 19-7-2017 passed by 

Smti A. Begum, Ld. Judicial Magistrate, 1st Class, Tezpur in Sootea PS 

case No.84/16 (G.R. case No.1347/16) U/s.120(B)/379 of IPC r/w Sec.51 

of Wildlife(P) Act, 1972 needs interference by this Revisional Court ?  

  

  Discussion, Decision and reasons thereof.  

7.               I have carefully gone through the impugned order dated              

19-7-2017, materials on record of Sootea PS case No.84/16 (G.R. case 

No.1347/16) U/s.120(B)/379 of IPC r/w Sec.51 of Wildlife(P) Act, 1972 as 

well as the case diary of the said case. After going through the case diary 

I have found that police had seized one motor cycle bearing registration 

No.AS02/M-8037 which stands in the name of the petitioner. Record also 

reveals that police had seized one Samsung mobile hand set bearing 

IMEI No.352210083472612 with SIM No.7664084003. Perusal of record 

further reveals that since 30-4-2017 there is no any activity of the                 

investigating agency as reveals from the case diary.   

8.                    Section 451 of the Cr.P.C. empowers the court for giving 

custody of the seized articles which was produced before any Criminal 

Court during any enquiry or trial.  The said provision provides giving 

custody of such property pending the conclusion of enquiry or trial taking 

into account of the fact of speedy and natural decay or if it is otherwise 

expedient so to do. Therefore, careful reading of the Section it reveals 

that it is the power of the court for granting interim custody depending 

upon the requirement.  

9.       Certainly a motor cycle and a mobile hand set is  property 

of a person  which is being used for day to day activities. After going 

through the impugned order it is seen that Ld. Judicial Magistrate, 1st 

Class, Tezpur has rejected the prayer of the petitioner for zimma of those 

articles only on the ground that the investigating officer has objected in 

giving zimma. Perusal of record further reveals that Ld. Judicial 

Magistrate, 1st Class, Tezpur has not even called for the case diary to test 



4 

 

  

 

the truth and reasonableness of the prayer of the investigating officer. 

Carefully perusal of the case diary reveals that even till the date of 

passing the impugned order and also thereafter the evidence collected by 

the investigating agency failed to show any prima facie materials for 

connecting the motor cycle and the mobile hand set for commission of 

the alleged offence.  

10.     In view of the above position, I have found that the order of 

the Ld. Judicial Magistrate, 1st Class, Tezpur suffers illegality which needs 

to be reviewed/modified by this court.    

11.            So far as the prayer for SIM card is concerned, although 

upto this stage this court does not find any prima facie material in 

respect of using the SIM card but as the matter is still under investigation 

as such I deem it fit and proper to allow sufficient opportunity to 

investigating agency to collect any evidence etc. in respect of connection 

with the said SIM card and as such this court is of the opinion that the 

zimma of the said SIM card may not be given to the accused/petitioner at 

this stage of investigation.  

12.   In view of the above discussion, the revision is allowed and 

the order dated 19-7-2017 passed by Ld. Judicial Magistrate, 1st Class, 

Tezpur is modified to the extent that the interim zimma of motor cycle 

bearing registration No.AS02/M-8037  and the mobile hand set be given 

to its lawful owner i.e. the petitioner on execution of a bond of 

Rs.50,000.00 (Rupees fifty thousand) only. The bond is to be executed 

by the petitioner before the investigating officer.  

13.    A copy of this judgment be sent to the Ld. Judicial 

Magistrate, 1st Class, Tezpur through the Ld. Chief Judicial Magistrate, 

Sonitpur, Tezpur.   

14.          A copy of this order be sent to the O/C concerned. The O/C be 

further directed to intimate the court of Ld. Elaka Magistrate in respect of 

compliance of the order of this court.  

 

15.             Case record of Sootea PS case No.84/16 (G.R. case 

No.1347/16) U/s.120(B)/379 of IPC r/w Sec.51 of Wildlife(P) Act, 1972 
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be sent back to the court of Ld. Chief Judicial Magistrate, Sonitpur, 

Tezpur.  

16.               Send back the case diary to the investigating officer.  

17.               The Revision is disposed of accordingly on contest.    

18.              Given under my hand and seal of this court on this 25th  

day of  October, 2017.  

 

 

        ( D. Ullah ) 
      Additional Sessios Judge, 
               Sonitpur, Tezpur.   
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